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SUBMISSION TO THE SELECT COMMITTEE ON THE DOMESTIC VIOLENCE (ENHANCING SAFETY) BILL

We request the opportunity for oral submission before the Select Committee

Introduction

1. The Roundtable on Violence Against Women is an Aotearoa New Zealand not-for-profit organisation working to promote the human rights of women and girls. We seek an end to all forms of violence against women through changing community attitudes and community action. 

2. Our process for submissions requires extensive consultation with individuals and organizations throughout New Zealand, however because the time for comment on this Bill is so limited we have surveyed a range of individuals, service providers, and several organisations around the nation to provide our comments. We offer our views on the proposed legislation with confidence that it represents a range of thinking from those with experience and knowledge on violence against women.

Summary Statement

3. Domestic violence is one form of the human rights violations experienced by women in Aotearoa New Zealand. Although mention is always made that men, too, can and do experience domestic violence, research and agency data shows that domestic violence is a gender-based crime. Our submission reflects the reality that most victims of serious domestic violence are women and children. This form of violence, like most other violence in society, is perpetrated most commonly, by men.

4. While we support many of the amendments proposed in the Bill, we assert that a national strategy for eliminating all forms of violence against women is needed to truly address the violence experienced by women and girls in New Zealand. A whole-of-government strategy is needed to address the links between domestic violence, sexual violence, stalking, stranger rapes and murders of women, sexual harassment, and the exploitation of migrant women brought into the country for the purposes of marriage. 

5. We note that the Bill focuses largely on the criminal justice response and does not include reforms possible from a thorough review of the family law and family courts. The Domestic Violence Act Amendment Act presented by the previous government in October 2008 contained consideration of other issues that still need to be addressed.

6. We are convinced that the Domestic Violence Act 1995 is an excellent law and its intention and provisions are possibly the most focused of any similar national law. However, we agree with the many women who have expressed their disappointment with the implementation of the law through their personal experience. This is documented most recently in the research on Protection Orders commissioned by the Ministry of Women’s Affairs and released in 2007
, and previously in reports by Women’s Refuge
 and Dr Alison Towns and Hazel Scott
. 

7. One of the most significant failings in successful implementation of the Act is the provision of full, comprehensive, and on-going support and resources for women and children who have experienced domestic violence. We agree with ideas raised in last year’s submission by the Rural Women New Zealand, in particular, for their description of the range of services required, and currently lacking (see Rural Women Submission to the Proposed Changes to the Domestic Violence Act 1995 and Other Relevant Legislation, 2008).
8. Furthermore, we strongly believe that problems with the implementation of the Domestic Violence Act 1995, are in part caused by the lack of on-going specialist family violence training for all involved – police, courts, prosecutors, probation, lawyers, courts – and the lack of good practice guidelines to ensure that these people effectively discharge their responsibilities under the Act. Police are the only organisation that has gone some way towards instituting such training, but this still remains inadequate in comparison to the amount of Police time that domestic violence takes up. 
9. We contend that if training and good practice guidelines are not implemented along with these current proposed changes, there will be similar problems and delays in implementing the current changes. 
10. The systems responsible for providing the protections described in the Act also do not inform the public of their internal standards for monitoring, evaluating, and accountability of the effectiveness of their policies and procedures to permit independent analysis of performance, need for improvement, or sharing of successful practices.

11. We acknowledge also, that legal services necessary for women to obtain protective orders are under-funded, under-staffed, and in many instances inadequately trained. This situation, arising throughout the nation, denies women the access to legal representation necessary to even enter into the legal system to attempt to receive protection under the Act.

12. Because women needing protection of the law are so frequently unable to find legal representation, receive adequate police protection, or obtain justice from the family and criminal courts, community victim advocates are critical to helping women to survive. They are often the only single link between service providers and government services with the knowledge and expertise of all the available resources to achieve some safety for women. Support for their services is not included in this Bill yet many women will benefit only from their assistance and none of the systems involved in the Act.

Comments on the Clauses

Clause 5

13. We support the Amendments to this Clause.

Clause 6
14. We support the Amendments to this Clause.

Clause 7
15. We have serious concerns about the implementation of the provisions of this Clause. 

16. Creating a new police power is a matter which should be viewed with extreme caution and weighed against possible harms. The harms that we fear are:

·  That women who are experiencing domestic violence but are using force to protect themselves will have an order made against them. We are not convinced that police have the sufficient skills and training to determine the dominant aggressor when both person have injuries, or to determine when perpetrators of ongoing violence, ring the police claiming to be victims. More women are being arrested around the country, precisely because of this fact. 
· That women who have used violence to defend themselves, or retaliate against years of abuse, will have an order made against them that will jeopardize their care and contact with their children.


· That non-arrest will become the preferred response, lessening the protection of an arrest and removal of the perpetrator.
· That police will not use the usual degree of care when deciding to make an arrest because they are protected from proceedings under these amendments.
We recommend:

Extensive Specialised Domestic Violence Training Courses for Police

17. Before police could be given this additional authority they must receive training in identifying the dominant aggressor, special interviewing and investigation techniques, and the dynamics of domestic violence. Without such training we are very concerned that women who are angry or aggressive when police arrive at the scene, or have used violence as a means of self-defence will be wrongly arrested. The training programmes must be mandatory, occur regularly, and be held in coordination with domestic violence victim advocates and subject matter experts.

Re-Frame the Bill to Affirm the Pro-Arrest Preference
18. The Bill proposes that a police order be issued against a person who “has used, or is using, domestic violence” (124B(2); we believe that this section encourages police to avoid making arrests and moves away from encouraging police to make arrests when good cause exists to believe domestic violence has occurred. 

19. We recommend that the Bill be amended as follows:

· 124B (a) be amended 

· “Finds no good cause to believe that person A has committed a crime; 
but…

· That an additional section (c ) be added to require an investigation at the scene to determine the dominant aggressor

· We further recommend that 124B (2) not be included as an amendment to the Act

20. We do not oppose amendment 124C but we do have concerns that the victim may now know the consequences of the order and fully understand the procedures for enforcement.
21. We support amendment 124F and note that it is vital for both the safety of women and children that the current parenting order be suspended. Allowing the person who has used violence to have access to their children at a time of heightened tension and frustration puts the children and their mother in significant danger. Separation is the most dangerous time for victims and children.  New Zealand has seen many cases of children killed by their father (who often also commits or attempts suicide) around the time that child custody and separation are being dealt with. 

22.  Amendment 124G (4) – we believe that police orders will only work well if they are supported by a first contact advocates service. When the police issue an order, an advocate attends to visit the victim within a few hours. The advocate can explain how the orders work and how to make effective use of the orders. The advocate can make a safety plan, start an application for a Protection Order if needed, and provide referrals to services that will help. This is the best time to connect with a victim and their children and institute measures that will keep them safe when the perpetrator returns. A advocates service that backs up the police and courts action will provide the best long term safety measures. 
23.  Amendment 124I (5) – we do not support this clause. A police order is substantially different from a protection order, and could still be needed by a victim to provide interim protection while waiting for a protection order. This is particularly the case when the main form of violence is psychological abuse. The applications for a protection order can take weeks to be heard by the court if it is on notice and being defended, and during this time, the victim is not protected by a court order. The abusive actions against her and her children may not be enough for Police arrest. This would be an opportune and important time to make use of the police order for protection. 

Retain Usual Standard of Police Professional Responsibility 

24. We object to amendment 124K, which creates a lower standard of professional behavior for police issuing an order under this Bill. We believe that the consequences of a victim of violence being wrongfully arrested or having an order against her, cannot be underestimated. We therefore believe police should be held accountable for their wrongful actions under this law and with any other.

25. Further, we believe that police performance when discharging their responsibilities in a domestic violence situation should be held professionally accountable, that their performance at the scene of domestic violence should be included in their performance evaluations, and any failure to discharge their responsibilities should receive employment consequences.

Roundtable Proposal Not Included in the Bill

26. If the offender has left the domestic violence scene – whether or not a Police order is issued - we recommend an amendment to the Act which authorizes and encourages police to undertake additional patrols in the neighbourhood of the victim’s residence.

27. The police orders process should also include a visit from a victim advocate (first response call out) who can:

· explain how the orders work

· show how to make effective use of the orders

· make a safety plan for the victim and children

· provide referrals to services and deal with immediate issues. 

This system works well in some areas of New Zealand already (Auckland and Hamilton) and has positive evaluations overseas.  

28. Police should have the explicit right to search for weapons at the scene of domestic violence when a police order has been issued. We believe this explicit power will enhance the protection for the victim in consideration of the anger and outrage that the offender may feel upon being served with an order and required to leave this authority would ensure that weapons are removed from the control of the offender.

29. An independent review should be undertaken after six months if this Bill becomes law to evaluate the success of the implementation of this new police power to determine whether any harms to victims have occurred. All arrests made under the law should measured and evaluated against effectiveness in increasing protection for victims and reducing further possibility for harm.

Summary of comments on police orders
30. We oppose increasing police power to issue protective orders unless 

· All police are mandated to attend a complete domestic violence training programme and to attend regular updates and re-fresher courses of domestic violence specialist information 

· the provisions of 124B (2) are changed to ensure that if domestic violence has been used the offender is arrested
· a first response process where advocates contact victims, is implemented  
· police are held accountable for their actions to the same standard as any other police actions. 
Clause 9
31. We do not oppose this Clause but we do have concerns that the victim may now know the consequences of the order and fully understand the procedures for enforcement. There are some cases where making an order inflames the situation and puts the victim in more danger. 
32. A victim advocate or a lawyer should be available to inform the victim of the conditions available and the decision for the order to be issued should lie with the victim. However, the victim should not be asked in open court about whether they want the order, as victims will be put in danger if they say yes, and may feel too intimidated or scared of the later consequences to agree. 
33. The order should follow the options available under the existing protection order conditions which could allow the offender to reside with the victim, maintain contact, or be ordered from the residence and not contact the victim.
34. 123B 1(C) – we oppose this amendment. The District Court should be able to issue a protection order even if an application is in the Family Court. This will save the victim time and money, and save the court time and money. The evidence will be clear that one is needed. Leaving a victim with no legal protection after a crime has been committed against her, and she has asked for a Protection Order, is grossly unfair and dangerous. 

35.   123D – this section does not make it clear who will explain the protection order to the victim. The victim will need immediate access to an advocate who can explain how to effectively use the order, help her make a safety plan for her and her children, and connect her with support services. A domestic violence advocate in the court is needed for this.

36. We recommend that resources be allocated to District Courts to provide victims with knowledgeable advice and information from lawyers and victim advocates.
Clause 11

37. We support this clause.
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